IN THE HIGH COURT OF JUDICATURE, ANDHRA PRADESH 
AT HYDERABAD

(Special Original Jurisdiction)


THURSDAY, THE SECOND DAY OF SEPTEMBER TWO THOUSAND          AND FOUR

 

PRESENT

THE HON'BLE MR JUSTICE B.PRAKASH RAO

WRIT PETITION NO.  9316 of 1994

Between:

     Kourkonda Nagaraju, S/o. Ramaswamy,
     R/o. Veerabhadrapuram, Addateegala(M),
     E.G.Dist. 

                                                                                                               .. Petitioner
                                   AND

 

1    The Agent to govt. and the Dist.Collector, E.G.Dist,
      Kakinada. 
2    The Deputy Collector (Tribal Welfare), E.G.Dist,
      Rampachodavaram, E.G.Dist.
3    The Mandal Revenue Officer, Addateegala,
      E.G.Dist. 
4    Parsika Pakeeru, S/o. Bulladu,Chinnapakalu,(V),
      hamlet of Gundolu(V), Addateegala (M),
      E.G.Dist.

                                                                                                                ..Respondents
Petition under Article 226 of the constitution of India praying that in the circumstances stated in the Affidavit filed herein the High Court will be pleased to issue a Writ or order or direction one in the nature of Writ of Mandamus declaring the judgment of the 1st respondent in C.M.A.31/91 DT.19-10-1993 confirming the orders of the 2nd respondent in L.T.R.P.No.60/90 dt.19-2-1991 as highly illegal, arbitrary, unjust and void and consequently set aside the same.

Counsel for the Petitioner: MR.DUBA VN BABU 

Counsel for the Respondent No.1 to 3: GP FOR REVENUE 

The Court made the following:

 

 

 

 

 

 

O R D E R
Heard both sides.

The petitioner herein who claims to be a scheduled tribe, filed this Writ Petition, inter alia, challenging the proceedings initiated under the provisions of Andhra Pradesh Scheduled Areas Land Transfer Regulation 1/1959 as amended by the A.P. Land Transfer Regulation 1/1970, where under in respect of the land, which is purchased by the petitioner under registered Sale Deed Dated 18.5.1959 was sought to be taken over on the ground that the said sale is in violation thereof.

The case of the petitioner is that in fact he holds a certificate of Scheduled Tribe, hence, the question of invoking the said Act does not arise nor the purchase made by him would in any way get affected. In spite of the said objections the primary authority as well as appellate authority both viz. respondents 2 and 1 respectively rejected his contention and hence, this Writ Petition.

The learned counsel appearing for the petitioner submits that in respect of the said certificate hold by him there have been certain proceedings for cancellation thereof and this Court on more than one occasion has remitted the matter back for fresh enquiry and disposal. Recently by orders in W.P. No. 11781 of 1991 dated 21.04.2003, this Court has set aside the orders dated 22.08.1991 canceling the said caste certificate and remitted back to the District Collector for fresh enquiry and disposal. Therefore, no enquiry has been conducted and there is no order canceling the said certificate.

In the said circumstance it is submitted that there being no such doubt in regard to the certificate hold by him, the impugned proceedings are initiated.

Having considered submissions made and also on perusal of material on record it is seen that no doubt the petitioner’s claim under certificate was in dispute and on two occasions the certificate was set aside and on approach made by the petitioner to this Court, the matter was remitted back. Even as on today the matter is under remand for fresh consideration, which means that there is no order, so far, canceling the certificate. As long as the certificate is holding by the petitioner it cannot be said that the petitioner does not belong to scheduled tribe and therefore, the very initiation of proceedings would get vitiated. 
In the circumstances, the Writ Petition is allowed. The impugned orders passed by the first respondent in C.M.A. No. 31 of 1991 dated 19.10.1993 and the orders in L.T.R.P. No. 60/90 dated 19.02.1991 passed by the second respondent are set aside and it shall however, open for the respondents to initiate fresh proceedings, if any, in the event of the certificate being cancelled ultimately. No costs.

 

02-09-2004

kvrm/skmr

 

 

 

That Rule Nisi has been made absolute as above.

Witness the Hon’ble Sri Devinder Gupta, the Chief Justice on this Tuesday the Second day of September, two thousand and four. 

1.The Agent to Govt. and the Dist. Collector, E.G. Dist. Kakinada. 

2.The Deputy Collector (Tribal Welfare) E.G. Dist. Rampachodavarm, E.G. Dist. 3.The Mandal Revenue Officer, Addateegala, E.G. Dist.
4.2 CC to GP for Revenue, High Court Buildings, Hyd.(OUT)

5.2 CD copies. 
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IN THE HIGH COURT OF JUDICATURE :: ANDHRA PRADESH AT HYDERABAD
W.P. No. 9316 of 1994
Between: 

Korukonda Nagaraju                                                                               .. Petitioner 

           And

The Agent to the Government

& the District Collector

East Godavari District at 

Kakinada and 3 others                                                                             .. Respondents
AFFIDAVIT FILED BY THE PETITIONER
I, Korukonda Nagaraju S/o Ramaswamy, aged about 79 years, resident of Veerabhadrapuram, Addateegala Mandalam, East Godavari District, now having temporarily come down to Hyderabad do hereby solemnly and sincerely affirm and state as follows:
1.
I am the petitioner herein and as such I am well acquainted with the facts of the case. 

2.
I submit that I am a scheduled tribe and I am owning agricultural land to an extent of Ac.0.83 in Gondolu Village, Addateegala Mandal, East Godavari District which falls under the agency area of East Godavari District. I acquired this land by way of sale transaction through a registered sale Deed No. 2681 dated 18-5-1959 from one Palivela Lovaraju, who in turn purchased the land through the sale deed No. 657 dated 22-5-1950 from one Mr. Parisika Bullodu, the father of the 4th respondent. From the date of the purchase of the land in the year 1959, I have been cultivating the land and has been in peaceful possession and enjoyment of the land. 

3.
While so the special Deputy Tahsildar (Tribal Welfare) Addateegala filed a complaint in L.T.R.P. No. 60/90 before the 2nd respondent herein under section 3 of A.P. scheduled Areas Land Transfer Regulation 1/1959 as amended by the A.P. Land Transfer Regulagtion 1/1970 on behalf of the 4th respondent herein. The petitioner herein has adduced plenty of documentary evidence (Exhibits R-1 to R-8) as well as the oral evidence to establish his claim. But curiously the 2nd respondent in his order dated 19-02-91 ordered decree of ejectment directing the 3rd respondent to evict the petitioner and to restore the lands to the 4th respondent. Against the above orders of the 2nd respondent, the petitioner preferred appeal in C.M.A. No. 31/91d to the 1st respondent on various grounds. I crave leave of this Honourable court to read the Memorandum of grounds filed before the 1st respondent in C.M.A. No. 31/91 now filed in the material papers as part and parcel of this affidavit. 

4.
But to the utter surprise of the petitioner, the 1st respondent dismissed the appeal preferred by the petitioner herein by his order dated 19-10-1993 which is served on the petitioner only a few days back. I submit that the judgment of the 1st respondent in C.M.A. No. 31/91 dated 19-10-1993 confirming the order of the 2nd respondent in L.T.R.P. No. 60/90 dated 19-2-91 is highly illegal, arbitrary, unjust and void for the following among other:

: : G R O U N D S : :
The 1st and 2nd respondents utterly failed to consider that the petitioner is also a tribal candidate and the proceedings of the sub-Collector, East Godavari in Ref. No. 3836/88 dated 10-10-1988 wherein the petitioner family members are declared as kapusis the subject matter of writ petition No. 1657/89 and this Honourable Court by its order made in w.p. No. 2035/89 in the above writ petition has suspended the operation of the proceedings of the sub-Collector, dated 10-10-1988. Hence the purchase of the land by the petitioner in the year 1959 does not hit by the provisions of Regulation 1/1959. 

The 1st and 2nd respondents failed to appreciate the fact that required permission for transfer of the land has been obtained from the Revenue Divisional Officer, Peddapuram in D. Dis. No. 1098/50 dated 2-5-1950 (Exhibit R-3) and hence even that transaction between the father of the 4th respondent and he Palivela Lova Raju, a non-tribal is nothing by the provisions of section 3(1) of A.P. (Scheduled Area) Land Transfer Regulation 1/1959 read with section 4(1) of Regulation 1/1970. 
The 1st and 2nd respondent utterly failed to appreciate the documentary evidence exhibits  R-1 to R-6 filed by the petitioner and the oral evidence adduced by the petitioner in support of his claim. 

The 1st and 2nd respondents ought to have verified the connected records in the department as the originals will be still available with the department and ought to have allowed the claim of the petitioner.
The 1st and 2nd respondents ought not to have thrown out the claim of the petitioner so lightly without verification of the original records on the pretext that the petitioner has filed Xerox copies. It is submitted that all the transactions relate to the period 1935 to 1950 and the petitioner may no be able to produce all the original documents and produced Xerox copies of the originals. 
The authorities ought to have seen that the petitioner has been enjoying the lands peacefully from 1959 to 1990 till a complaint was filed by the Special Deputy Tahsildar, (Tribal Welfare) Addateegala on behalf of the 4th respondent for the extraneous reasons which the authorities must be knowing. It is submitted that Regulation 1/59 has been in force from the year 1959 and the powers under the Regulation 1/59 for the first time is invoked by the respondents in the year 1990 which not in the normal course, but for the reasons best known to the authorities. 

The lower authorities failed to consider the aspect that the petitioner being a bonafide tribal purchaser cannot be deprived of his land which will have a direct bearing on his livelihood as the petitioner is a small farmer and has to eke out his livelihood by cultivating the lands in question. 

It is further submitted that the lands in question are under the peaceful possession and enjoyment of the petitioner even till date and the petitioner has been cultivating the lands and realizing usufructs. As submitted supra the petitioner the petitioner is a tribal and as such the transaction is not hit by the provisions of the Regulations. Therefore, the authorities have high handedly ordered eviction and are trying to evict the petitioner from the lands in which case the petitioner would be put to serious and irreparable loss and hardship. Under the guise of the impugned orders the respondents may evict the petitioner at any moment. 

5.
Under the circumstances stated above, it is submitted that the petitioner has no other effective alternative remedy except to invoke the extra-ordinary jurisdiction of this Honourable High Court under article 226 of the constitution of India. 

6. 
It is submitted that the petitioner has not filed any writ or suit or proceedings before any court seeking the relief sought for in this writ petition. 

7. 
For the reasons stated above, it is prayed that this Honourable Court may be pleased to issue a writ of Mandamus declaring the judgment of the 1st respondent in C.M.A. No. 31/91 dated 19-10-1993 confirming the orders of the 2nd respondent in L.T.R.P. No. 50/90 dated 19-2-1991 as highly illegal, arbitary, unjust and void and consequently set aside the same and pass such other order or orders as this Honorable Court may deem fit and proper in the circumstances of the case. 

8.
It is further submitted that under the guise of the impugned orders, the respondents may evict the petitioner from the lands at any moment. As already submitted above, the petitioner is in peaceful possession and enjoyment of the land in question from the year 1959 having purchased the same from a non-tribal. If the petitioner is evicted from the land he will be put to serious loss and irreparable damage. 

It is, therefore, prayed that this Honorable Court may be pleased to suspend the operation of the judgment in C.M.A. No. 31/91 dated 19-10-93 of the 1st respondent confirming the orders of the 2nd respondent in L.T.R.P. No. 60/90 dated 19-2-1991 pending disposal of the above writ petition and pass such other order or orders as this Honorable Court may deem fit and proper in the circumstances of the case, as otherwise the petitioner will suffer serious and irreparable loss and hardship. 

Sworn and signed before me                                                              Deponent

This the 8th day of May, 1994 at Hyderabad                                                                                                                           
                                                                                                            Before me

                                                                                                   Advocate/Hyderabad    
MEMORANDUM OF WRIT PETITION

(Under Article 226 of the Constitution of India)

IN THE HIGH COURT OF JUDICATURE : : ANDHRA PRADESH AT HYDERABAD
(SPECIAL ORIGINAL JURISDICTION)
W.P. No. 9316 of 1994
Between:

Korukonda Nagaraju 
S/o Ramaswamy, aged 79 years,

R/o Veerabhadrapuram,

Addateegala Mandal,

East Godavari District.                                                                               ..Petitoner 
             And

1. The Agent to Government and 

    The Dist. Collector

    East Godavari District at 

    Kakinada.
2. The Deputy Collector (Tribal Welfare),

    East Godavari District at

    Rampachodavaram, East Godavari Dist.

3. The Mandal Revenue Officer,

    Addateegala,

    East Godavari District.

4. Parsika Pakeeru

   S/o Bullodu, Chinnapakalu

   Village, hamlet of Gundolu Village,

   Addateegala Mandal, Eas Godavari Dist.                                             .. Respondents 

The Address of the petitioner for service of all notices, processes, etc., is that of his counsel M/s Duba Mohan Rao and Duba V. Nagarjuna Babu, Advocates, 69/3RT, Vijayanagar Colony, Hyderabad.

For the reasons stated in the accompanying affidavit, the petitioner herein prays that this Hon’ble Court may be pleased to issue a writ or order or direction one in the nature of Writ of Mandamus declaring the judgment of the 1st respondent in C.M.A. No. 31/91 dated 19-10-1993 confirming the orders of the 2nd respondent in L.T.R.P. No.60/90 dated 19-2-1991 as highly illegal, arbitary, unjust and void and consequently set aside the same and pass such other order or orders as this Honorable Court may deem fit and proper in the circumstances of the case. 
Hyderabad.

Dated: 09-05-1994                                                                   Counsel for petitioner 

IN THE COURT OF THE DEPUTY COLLECTOR 
(TRIBAL WELFARE)
EAST GODAVARI DISTREICT : RAMPACHODAVARAM
PRESENT : 

 
